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 1.  TIME:  9:00   CASE#: MSC12-02493 
CASE NAME: ELEANOR BLUE VS. LAURA ISADORE 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
ANTONIO CONSTANZA 
* TENTATIVE RULING: * 
 

Defendant Antonio Costanza’s Motion for Judgment on the Pleadings is denied.   
 
The court grants Costanza’s unopposed Request for Judicial Notice filed 2/3/17 and 

Blue’s unopposed Request for Judicial Notice filed 3/17/17.  It takes judicial notice of the 
documents attached as exhibits to the requests to the extent permitted by law.  (See Fontenot v 
Wells Fargo Bank (2011) 198 Cal. App. 4th 256, 264; Fremont Indemnity Co. v. Fremont 
General Corp. (2007) 148 Cal.App.4th 97, 113; Sosinsky v. Grant (1992) 6 Cal.App.4th 1548, 
1564-1565; Yvanova v. New Century Mortgage Corp. (2016) 62 Cal.4th 919, 924, n. 1.) 

  
Nevertheless, and construing it reasonably (see Jacobs v. Locatelli (2016) 8 Cal.App.5th 

317, 323; Schwarz v. Regents of University of California (1990) 226 Cal.App.3d 149, 153), the 
TAC alleges that Costanza had notice of Blue’s asserted rights in the Property.  (See ¶ 36.)  The 
documents of which the court may take judicial notice do not establish otherwise as a matter of 
law for the reasons previously stated in the court’s ruling on Costanza’s motion for summary 
judgment/adjudication.  The lis pendens did not terminate automatically and immediately just 
because the court ordered the case dismissed.  Further, the TAC alleges that Costanza had 
actual as well as constructive notice of Blue’s claim.  Nothing of which the court has taken 
judicial notice refutes the claim of actual notice. 

 
Finally, this motion seeks to re-adjudicate issues already resolved against Costanza on 

his motion for summary judgment/adjudication.  The motion is denied on that basis as an 
improper request for reconsideration.  (See CCP § 1008.)  It is also denied on the merits for the 
reasons stated above. 

 
 

  

 2.  TIME:  9:00   CASE#: MSC14-00403 
CASE NAME: LINTON VS. COUNTY OF CONTRA CO 
HEARING ON MOTION TO/FOR MOTION RE: PLTF OBJ TO REPORT & 
SANCTIONS FILED BY JANET LINTON 
* TENTATIVE RULING: * 
 
 Denied. The Court agrees with and adopts the Discovery Referee’s recommendations in their 
entirety. There was no clear winner in this latest series of discovery disputes, so the Discovery 
Referee’s decision not to award sanctions against either party was justified. Defendant’s request 
for sanctions related to this motion is similarly denied.  
 
The level of hostility toward opposing counsel by both sides in this motion is not acceptable. 
Counsel are directed to refrain from using pejorative terms like “cockamamie, spurious, temerity, 
money grab, ridiculous, absurdity and stacked deck” in the future filings.   
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 3.  TIME:  9:00   CASE#: MSC14-01054 
CASE NAME: CHARLES ANDREWS VS. NATIONSTAR 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY NATIONASTAR 
MORTGAGE, LLC 
* TENTATIVE RULING: * 
 
Given that the Plaintiff has dismissed this case without prejudice, the Motion for Summary 
Judgment is taken off calendar. 

  

 4.  TIME:  9:00   CASE#: MSC14-02007 
CASE NAME: HORACE VS PARADISE SKATE 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY SHARON 
ABANGAN 
* TENTATIVE RULING: * 
 
Appear 

  

 5.  TIME:  9:00   CASE#: MSC15-00016 
CASE NAME: HONG VS CHALMERS 
HEARING ON MOTION TO/FOR SANCTIONS FOR FAILURE TO APPEAR FOR 
EXAMINATION FILED BY DA DE HONG 
* TENTATIVE RULING: * 
 
 Appear 

  

 6.  TIME:  9:00   CASE#: MSC15-02098 
CASE NAME: GRIFFIN VS. NATIONSTAR MORTGAG 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
OF THE ISSUES FILED BY NATIONSTAR MORTGAGE, LLC, U.S. BANK N.A, 
* TENTATIVE RULING: * 
 
  
Before the Court is a Motion for Summary Judgment (“MSJ”) or in the alternative summary 
adjudication filed by Defendants Nationstar Mortgage, LLC (“Nationstar”), US Bank National 
Association as Trustee for the Holders of the Bear Stearns ARM Trust, Mortgage Pass Through 
Certificates, Series 2004-6 (“U.S. Bank”), and Mortgage Electronic Registration Systems, Inc. 
(“MERS”) (collectively, “Defendants”). The MSJ relates to the Complaint filed by Plaintiff Tesenia 
Griffin (“Plaintiff” or “Griffin”). The Complaint pleads causes of action for (1) wrongful foreclosure 
(against all Defendants); (2) violation of 15 U.S.C. § 1641(g) (against U.S. Bank); (3) rescission 
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under TILA and Reg. Z pursuant to 15 U.S.C. § 1635 (against all Defendants); (4) breach of the 
covenant of good faith and fair dealing (against all Defendants); (5) violation of 15 U.S.C. 
§ 1692c(b) (against all Defendants); and (6) violation of Bus. & Prof. Code §§ 17200 et seq. The 
MSJ is unopposed. 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal 
standard for deciding the MSJ. Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of action 
cannot be separately established, even if that element is separately pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a cause of 
action has no merit if that party has shown that one or more elements of the cause of 
action, even if not separately pleaded, cannot be established, or that there is a complete 
defense to that cause of action. Once the defendant or cross-defendant has met that 
burden, the burden shifts to the plaintiff or cross-complainant to show that a triable issue 
of one or more material facts exists as to the cause of action or a defense thereto. The 
plaintiff or cross-complainant shall not rely upon the mere allegations or denials of its 
pleadings to show that a triable issue of material fact exists but, instead, shall set forth 
the specific facts showing that a triable issue of material fact exists as to that cause of 
action or a defense thereto. 

Undisputed Facts 

On May 18, 2004, Plaintiff obtained a $650,000 loan from Diversified Capital Funding (the 
“Loan”). UMF 1. The Loan is secured by a deed of trust encumbering the property at 564 Zephyr 
Circle, Danville, California (the “Property”). UMF 2. In connection with the Loan, Plaintiff was 
given a Federal Truth-In-Lending Disclosure Statement. UMF 3. Plaintiff also was given a Notice 
of Assignment, Sale or Transfer of Servicing Rights with the Loan disclosing that Countrywide 
Home Loans Inc. (“Countrywide”) would be the servicer of the Loan. UMF 4. 

ON June 22, 2007 Plaintiff entered into a Loan Modification Agreement with Countrywide. UMF 
5. Bank of America took over servicing of the Loan from Countrywide. UMF 6. The Loan is 
currently in default, with payments owing from the February 1, 2012 monthly installment. UMF 7. 

An assignment of Deed of Trust to U.S. Bank was recorded on April 30, 2012. UMF 8. 
Nationstar took over servicing of the Loan on behalf of U.S. Bank from Bank of America as of 
December 1, 2013. A Substitution of Trustee was recorded on January 27, 2015. UMF 10. A 
Notice of Default and Election to Sell Under Deed of Trust was recorded on March 24, 2015. 
UMF 11. A Notice of Trustee’s Sale was recorded on October 19, 2015. UMF 12. The trustee’s 
sale of the Property has not yet occurred. UMF 13.  

Analysis 

 Wrongful Foreclosure 

Plaintiff advances the theory that the securitization of her loan was defective because there was 
no assignment recorded before the subject trust’s close date. Complaint at ¶¶ 15-70. However, 
California law does not require that the assignment of a deed of trust be recorded. See Herrera 
v. Federal National Mortgage Assn. (2012) 205 Cal.App.4th 1495, 1506 (demurrer based on 
lack of recorded assignment sustained because “the lender could have assigned the note to the 
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beneficiary in an unrecorded document not disclosed to plaintiffs”); see also Calvo v. HSBC 
Bank USA, N.A. (2011) 199 Cal.App.4th 118, 121-125. Furthermore, even if a recorded 
assignment were required, the transfer of Plaintiff’s loan to a securitized trust after the trust 
close date is a transaction that is merely voidable, not void. See Mendoza v. JPMorgan Chase 
Bank, N.A. (2016) 6 Cal.App.5th 802, 816 (an untimely assignment to a securitized trust made 
after the trust’s closing date is merely voidable); see also Saterbak v. JPMorgan Chase Bank, 
N.A. (2016) 245 Cal.App.4th 808, 815 (same); see also Yvanova v. New Century Mortgage 
Corp. (2016) 62 Cal.4th 919, 942 (whether such an assignment should be deemed void or 
voidable “is outside the limited scope of our review”).  

Finally, Plaintiff has failed to allege or present evidence that she has suffered any prejudice as a 
consequence of the alleged defective securitization of their loan. See Siliga v. Mortgage 
Electronic Registration Systems, Inc. (2013) 219 Cal.App.4th 75, 85; see also Fontenot v. Wells 
Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 272; both overruled on other grounds by 
Yvanova, 62 Cal.4th at 937 (“we are concerned only with prejudice in the sense of an injury 
sufficiently concrete and personal to provide standing, not with prejudice as a possible element 
of the wrongful foreclosure tort”).  

 Violation of 15 U.S.C. § 1641(g) 

Under TILA, an individual has a private cause for action against any creditor who violates 15 
U.S.C. § 1641(g)’s disclosure requirements. 15 U.S.C. § 1640(a). Section 1641(g) requires that 
any new creditor or assignee of the debt in question notify the borrower, in writing, of the 
transfer or assignment of the loan. 15 U.S.C. § 1641(g). Section 1641 is a limited-liability 
statute. Each subsection of 15 U.S.C. § 1641 applies only to entities who are purchasers or 
assignees of mortgages. 

The assignment of a deed of trust by MERS is not sufficient to trigger the notice obligations 
under section 1641(g), as that statutory provision applies only to assignment of the mortgage 
loan or debt. See Terry v. Mortgage Elec. Registration Sys. (D.Md. Apr. 30, 2013, No. CV 
00773-AW) 2013 U.S. Dist. LEXIS 61234, *8-*9 (assignment by MERS of its beneficial interest 
to the holder of the underlying mortgage does not implicate § 1641(g)); accord, McCray v. Fed. 
Home Loan Mortg. Corp. (D. Md. Jan. 24, 2014, No. GLR-13-1518) 2014 U.S. Dist. LEXIS 9025, 
*30.  

 Rescission under TILA and Reg. Z 

TILA grants borrowers a right to rescind a loan if a lender fails to make a required disclosure; 
however, this right to rescind must be exercised within three years after the loan is 
consummated. 15 U.S.C. § 1635(f)(“An obligor's right of rescission shall expire three years after 
the date of consummation of the transaction or upon the sale of the property, whichever occurs 
first[.]”). A loan is consummated when the borrower becomes contractually obligated to pay; in 
this context, when the home buyer signs the loan documents. 12 C.F.R. § 226.2(a)(13); In re 
Ramsey (9th Cir. BAP 1994) 176 B.R. 183, 187. Plaintiff consummated her loan on May 18, 
2004. UMF 1. As a consequence, her right to rescind expired in May 2007. Plaintiff did not 
attempt to rescind until July 2, 2015, well after the statute of limitations had expired. Complaint 
at ¶ 119. 

 Breach of the Covenant of Good Faith and Fair Dealing 
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Breach of the covenant of good faith and fair dealing requires that the plaintiff prove that (1) the 
parties entered into a contract; (2) that the plaintiff fulfilled her obligations under the contract; (3) 
that any conditions precedent to the defendant's performance occurred; (4) the defendant 
unfairly interfered with the plaintiff’s rights to receive the benefits of the contract; and (5) the 
plaintiff was harmed by the defendant’s conduct. CACI No. 325. 

Here, Plaintiff alleges that “Defendants breached that covenant by not informing Plaintiff that the 
loan was sold, and subsequently depriving Plaintiff [of] the opportunity for rescission.” Complaint 
at ¶ 128. However, the express terms of the Loan state that it could be sold without notice to 
Plaintiff (Grewal Decl. at ¶ 4, Ex. B (Ex. 4)), a fact which Plaintiff admitted. See Declaration of 
Gurinder S. Grewal in Support of Motion for Summary Judgment or in the Alternative Summary 
Adjudication (“Grewal Decl.”) at ¶ 4, Ex. B (46:21-24). 

 Violation of 15 U.S.C. § 1692c(b) 

15 U.S.C. § 1692c(b) is part of the federal Fair Debt Collection Practices Act (“FDCPA”). It 
regulates debt collection activities by “debt collectors.” Debt collector is defined by the statute as 
any person “who regularly collects or attempts to collect, directly or indirectly, debts owed or due 
or asserted to be owed or due another.” 15 U.S.C. § 1692c(b)(6). “The law is well settled that 
FDCPA's definition of debt collector does not include the consumer's creditors, a mortgage 
servicing company, or any assignee of the debt.” Lal v. American Home Serv., Inc. (E.D. Cal. 
2010) 680 F.Supp.2d 1218, 1224; see also Caballero v. Ocwen Loan Serv. (N.D. Cal. 2009) 
2009 U.S. Dist. LEXIS 45213, *2 (“creditors, mortgagors and mortgage servicing companies are 
not "debt collectors" and are exempt from liability under the Act.”). Here, Nationstar is the 
servicer of the Loan, MERS is the nominee of the beneficiary, and U.S. Bank is the assignee. 
UMF 1-2, 8-9. As a consequence, they are not “debt collectors” under the FDCPA. 

 Violation of Bus. & Prof. Code §§ 17200 et seq. 

California’s unfair competition law (UCL), Cal. Bus. & Prof. Code § 17200 et seq., prohibits 
unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 
practice. § 17200. A claim may be brought under the UCL by a person who has suffered injury 
in fact and has lost money or property as a result of unfair competition. Cal. Bus. & Prof. Code § 
17204. Therefore, to establish standing under the UCL, a plaintiff must (1) establish a loss or 
deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that 
the economic injury was the result of, i.e., caused by, the unfair business practice that is the 
gravamen of the claim. See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337 
(“Kwikset”). Restitution is the only form of damages available under the UCL. See Korea Supply 
Co. v. Lockheed Martin Corp. (2002) 29 Cal.4th 1134, 1147. 

Here, the alleged unfair conduct complained of includes the alleged failure to notify Plaintiff of 
the assignment of Deed of Trust. Complaint at ¶ 145(a). However, Plaintiff’s Complaint is bereft 
of allegations which would demonstrate economic injury and causation. In the absence of 
allegations that she incurred a “personal, individualized loss of money or property in any 
nontrivial amount” (Kwikset, 51 Cal.4th at 325), that were caused by Defendants’ allegedly 
unfair and fraudulent conduct, Plaintiff has not stated a cause of action for violation of Business 
and Professions Code § 17200. 

For the foregoing reasons, the unopposed motion for summary judgment is granted. 
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 7.  TIME:  9:00   CASE#: MSC16-00638 
CASE NAME: ORBISON VS. CITY OF HERCULES 
HEARING ON MOTION TO/FOR WRIT OF INJUNCTION and ORDER FILED BY 
PIL LEE ORBISON 
* TENTATIVE RULING: * 
 
  
Before the Court is a “Motion to for Writ of Injunction” by Plaintiff Pil Orbison (“Plaintiff” or 
“Orbison”). Plaintiff is in pro per. Defendants City of Hercules, Dan Romero, Myrna De Vera, 
David Biggs, John Patrick Tang, Kristina Griffith, Pedro Jimenez, Gregory Dwyer, and John 
Delgado (collectively, “Defendants” or “City Defendants”) oppose the motion. 

Procedural History 

Plaintiff filed the instant lawsuit against the City Defendants as well as Defendant Judy Soriano 
on April 7, 2016, alleging claims for (1) intentional interference with prospective business 
relations; (2) breach of implied contract and quantum meruit; (3) conversion; (4) defamation; (5) 
violation of California Public Records Act; (6) violation of civil rights / discrimination / racism; and 
(7) infringement of copyrights. The Defendants demurred to this Complaint on July 13, 2016. 
Plaintiff did not oppose the demurrer to the Complaint. Instead she filed the First Amended 
Complaint (“FAC”) on September 6, 2016. The FAC pleads causes of action for: (1) fraud; (2) 
conspiracy and conversion; (3) violation of California’s Public Records Act; (4) defamation and 
civil harassment; (5) business tort; and (6) petition for late claim. 

The Court previously sustained the City Defendants’ demurrer to Plaintiff’s FAC without leave to 
amend on the grounds that Plaintiff failed to substantially comply with the Tort Claims Act on 
December 8, 2016. At the same time the Court sustained Defendant Soriano’s demurrer with 
leave to amend Plaintiff’s causes of action for fraud, conversion, civil harassment and 
defamation, and business tort. On February 7, 2017 the court denied Plaintiff’s motion to 
reconsider the order sustaining the City Defendant’s demurrer without leave to amend. 

On January 18, 2017 the Court granted the City Defendants’ motion to have Plaintiff declared a 
vexatious litigation. The Court denied Plaintiff’s motion to reconsider this order on February 28, 
2017. 

On February 6, 2017 the Plaintiff filed the instant “Motion for Writ of Injunction.” 

Analysis 

Plaintiff does not provide any statutory or legal authority for her “motion for writ of injunction.” 
The pleading itself appears to be styled as another Complaint, as it includes sections for “Nature 
of Action,” “Jurisdiction and Venue,” “Parties,” “Introductory [sic] of Allegations,” and then 
causes of action for “Infringement of Copyright,” “Misappropriation,” “Collateral Estoppel,” 
“Immediate Stay,” and “Declaratory Judgment,” as well as a “Prayer for Relief.” Her reply papers 
also suggest that this document is intended as an amended complaint against City Defendants. 

To the extent that the “motion for writ of injunction” is a proposed amended complaint, the City 
Defendants demurrer was sustained without leave to amend. The Court has already considered 
a motion for reconsideration of that order and denied it. 
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To the extent that the Plaintiff’s “motion for writ of injunction” is an application for preliminary 
injunction pursuant to Code of Civil Procedure § 527, she has not made a showing that she is 
entitled to such an injunction.  

The ruling on an application for preliminary injunction rests in the sound discretion of the trial 
court. Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450. “An injunction properly 
issues only where the right to be protected is clear, injury is impending and so immediately likely 
as only to be avoided by issuance of the injunction.” Korean Philadelphia Presbyterian Church v. 
California Presbytery (2000) 77 Cal.App.4th 1069, 1084. The burden is on Plaintiff to show all 
elements necessary to support issuance of a preliminary injunction. O'Connell v. Sup.Ct. 
(Valenzuela) (2006) 141 Cal.App.4th 1452, 1481.  

“In deciding whether to issue a preliminary injunction, a trial court weighs two interrelated 
factors: the likelihood the moving party ultimately will prevail on the merits, and the relative 
interim harm to the parties from the issuance or nonissuance of the injunction.” Whyte v. 
Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1449. 

City Defendants’ demurrer to Plaintiff’s FAC was sustained without leave to amend, and 
Plaintiff’s motion for reconsideration of that order was denied. Plaintiff has not presented any 
evidence or argument demonstrating a probability of success on the merits. 

The Court has carefully reviewed Plaintiff’s moving and reply papers and does not find any 
grounds on which she may be granted relief. The Court also reminds Plaintiff that the City 
Defendants are no longer active parties in this case, given that the Court granted their demurrer 
without leave to amend. Plaintiff is directed not to file any more pleadings in this case against 
City Defendants.  

The motion for writ of injunction is denied. 

  

 8.  TIME:  9:00   CASE#: MSC16-00638 
CASE NAME: ORBISON VS. CITY OF HERCULES 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear 
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 9.  TIME:  9:00   CASE#: MSC16-01118 
CASE NAME: YUE VS. TRIGMAX SOLUTIONS 
HEARING ON MOTION TO/FOR COMPEL COMPLIANCE WITH SUBPOEANA FILED 
BY DONGXIAO YUE 
* TENTATIVE RULING: * 
 
 Continued to 5/4/17 @ 9 a.m. in Department 33. 

  

10.  TIME:  9:00   CASE#: MSC16-01334 
CASE NAME: NATIONSTAR VS GRANADOS 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF CROSS-COMPLAINT 
FILED BY NATIONSTAR MORTGAGE, LLC 
* TENTATIVE RULING: * 
 
 Vacated.  Stipulation and order signed. 

  

11.  TIME:  9:00   CASE#: MSC16-01741 
CASE NAME: PROBUILDERS VS. BEDROCK 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF THE FIRST AMENDED 
COMPLAINT FILED BY BEDROCK MASONRY INC. 
* TENTATIVE RULING: * 
 
 Granted for the reasons stated in the moving papers. No opposition.  

  

12.  TIME:  9:00   CASE#: MSL16-03865 
CASE NAME: BYRD VS LOPEZ-SANCHEZ 
HEARING ON MOTION TO/FOR STRIKE PURS TO CCP 425.16 FILED BY 
BRISADEY LOPEZ-SANCHEZ 
* TENTATIVE RULING: * 
 
 Vacated. 
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13.  TIME:  9:00   CASE#: MSN15-2168 
CASE NAME: WORLDWIDE ENERGY VS. CHENG 
HEARING ON MOTION TO/FOR COMPEL RESPONSES TO POST-JUDGMENT 
DISCOVERY, FILED BY WORLDWIDE ENERGY & MANUFACTURING USA, INC. 
* TENTATIVE RULING: * 
 
 Appear 

  

14.  TIME:  9:00   CASE#: MSN16-0453 
CASE NAME: DOCTOR'S ASSOCIATES, INC. VS T 
HEARING ON MOTION TO/FOR VACATE SISTER STATE JUDGMENT FILED BY 
MANOJ TRIPATHI, SADHANA TRIPATHI 
* TENTATIVE RULING: * 
 
  
Before the Court is a motion to vacate a Sister-State Judgment (“motion to vacate”). The motion 
to vacate is brought by Defendant Manoj Tripathi and Defendant Sadhana Tripathi (collectively 
“Defendants”). The motion to vacate is directed towards a Sister-State Judgment confirmed by 
this Court on March 16, 2016. Defendants move on the grounds that the sister-state judgment 
was (1) rendered in excess of and/or without fundamental and/or subject matter jurisdiction and 
(2) procured by Plaintiff Doctor’s Associates, Inc. (“Plaintiff” or “DAI”)’s misconduct. 

Statement of Facts 

The Defendants are franchisees of Plaintiff for the operation of Subway sandwich shops. Manoj 
Tripathi Declaration Supporting Motion to Vacate Sister State Judgment (“Tripathi Decl.”) at ¶ 2. 
The Defendants have purchased (in some cases with partners) more than 30 Subway 
franchises from Plaintiff beginning in 2001. Id. The subject of the Sister-State Judgment are 
franchise numbers 25529, 31177, and 31901. Declaration of Melissa Durso in Support of 
Opposition of Doctor’s Associates Inc. to Motion to Vacate Sister State Judgment (“Durso 
Decl.”) at ¶ 4. On December 13, 2012, Plaintiff entered into a Franchise Agreement for franchise 
no. 50958 that superseded specific sections of all existing Franchise Agreements, including the 
arbitration clause. Tripathi Decl. at ¶ 12, Ex. G. The arbitration clause in section 10 of that 
agreement requires that “[a]ny dispute, controversy or claim arising out of or relating to this 
Agreement or the breach thereof shall be settled by arbitration.” Id. at § 10. It further provides 
that the arbitration shall be administered by the American Arbitration Association or its 
successor (“AAA”), unless AAA is no longer in business. Id. 

On August 28, 2015 Plaintiff initiated arbitration against the Defendants before the American 
Dispute Resolution Center (“ADRC”). Durso Decl. at ¶¶ 4, 12. Plaintiff sought termination of the 
franchise agreements for franchise numbers 25529, 31177, and 31901 for failure to abide by the 
operation requirements as set forth in the Franchise Agreement and Subway operations 
manual. Durso Decl. at ¶ 4.The arbitrator conducted the arbitration through the submission of 
documents and did not hear testimony. Id. at ¶ 5. Defendants submitted documents and 
responded to questions by the arbitrator. Id. at ¶¶ 7-11, exhibits thereto. The Defendants were 
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notified of and actively participated in the arbitration proceeding administered by the ADRC and 
did not object to the ADRC managing and overseeing the matter. Id. at 12. 

The arbitrator entered an award in favor of Plaintiff on November 3, 2015. Tripathi Decl. Ex. A. 
On December 15, 2015, Plaintiff applied to the Superior Court of the State of Connecticut for an 
order confirming the award. Id. at Ex. C; Durso Decl. at ¶ 13. The Defendants were notified of 
and were properly served in the Connecticut action. Id. They made no objection to the 
application for an order confirming the arbitration award. Id. The Connecticut court confirmed the 
award and entered and Amended Judgment Confirming Arbitration Award on January 11, 2016 
(the “Connecticut Judgment”). Tripathi Decl. Ex. B. On March 16, 2016, this Court entered the 
Sister-State Judgment on the Connecticut Judgment. Declaration of William Rauch in Support of 
Opposition of Doctor’s Associates Inc. to Motion to Vacate Sister State Judgment at ¶ 2, Ex. A. 

Standard  

Section 1710.40 of the Code of Civil Procedure allows the judgment debtor to make a noticed 
motion to vacate the entry of judgment on any ground which would be a defense to an action in 
this state on the sister state judgment. Code Civ. Proc. § 1710.40. While the statute does not 
identify the available defenses, the Law Revision Commission’s comment to § 1710.40 explains 
that one common defense to enforcement of the judgment is that the judgment “was rendered in 
excess of jurisdiction.” See Wells Fargo Bank, NA v. Baker (2012) 204 Cal.App.4th 1063, 1068. 
Appellate courts have interpreted this language to include cases where the sister state lacked 
fundamental jurisdiction—i.e., in personam or subject matter jurisdiction—as determined by the 
law of the sister state. See Fidelity Creditor Service, Inc. v. Browne (2001 89 Cal.App.4th 195, 
202; see also Bank of America v. Jennett (1999) 77 Cal.App.4th 104, 114-116. A party moving 
to set aside a sister state judgment under this section has the burden to show by a 
preponderance of the evidence why he or she is entitled to relief. Tsakos Shipping & Trading, 
S.A. v. Juniper Garden Town Homes, Ltd. (1993) 12 Cal.App.4th 74.  

Jurisdiction 

Defendants argue that the sister-state judgment is void because the arbitration provider that 
rendered the underlying arbitration judgment, ADRC, had no jurisdiction over the Defendants. 
Defendants contend that the operative franchise agreement, executed in 2012, required that 
arbitration be before the AAA unless it was out of business. Plaintiff contends that Defendants 
waived their jurisdictional objections when they submitted to arbitration with ADRC. 

Plaintiff’s argument presupposes that the issue is with personal rather than subject matter 
jurisdiction.  

Under Connecticut law (the sister state at issue), an agreement to arbitrate confers on an 
arbitrator the power to decide disputes in accordance with the terms of the arbitration 
agreement. See, e.g. Stutz v. Shepard (2006) 279 Conn. 115, 124; Blakeslee Arpaia Chapman, 
Inc. v. Dept. of Transportation, 273 Conn. 746, 754-55, 873 A.2d 155 (2005); Nussbaum v. 
Kimberly Timbers, Ltd., (2004) 271 Conn. 72-73. Because the parties’ mutual assent confers 
power on the arbitrator, a claim that an arbitrator lacks the authority to hear a matter can be 
waived and, once waived, cannot be reclaimed. See, e.g., North Haven Assn. of Education 
Support Staff v. Board of Education (1988) 209 Conn. 280, 284; Board of Trustees v. Federation 
of Technical College Teachers (1979) 179 Conn. 184, 192-93; New Britain v. Connecticut State 
Board of Mediation & Arbitration (1979) 178 Conn. 557, 560-61; Waterbury Board of Education 
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v. Waterbury Teachers Assn. (1975) 168 Conn. 54, 63. 

A claim, therefore, that a contract dispute is not subject to arbitration is an attack on the subject 
matter jurisdiction of the arbitrator, and, as such, may be raised at any time prior to a final court 
judgment. Total Property Services of New England, Inc. v. Q.S.C.V., Inc. (1993) 30 Conn. App. 
580, 591, 621 A.2d 316; see also Bennett v. Meader (1988) 208 Conn. 352, 364 (“authority of 
the arbitrator is a subject matter jurisdiction issue, and as such it may be challenged any time”). 
“The final judgment in an arbitration proceeding is ordinarily an order of the trial court modifying, 
vacating or confirming the arbitrator’s award.” Phoenix Windows, Inc. v. Viking Construction, 
Inc., (2005) 88 Conn. App. 74, 77 (internal quotation marks omitted.)  

Here, the Defendants object that the ADRC arbitrator did not have authority to arbitrate the 
dispute. However, they have raised this objection to the arbitrator’s subject matter jurisdiction for 
the first time in this Court. They failed to make this objection prior to the final Connecticut 
judgment confirming the arbitration award. As a consequence, the objection is untimely. Cf. 
Total Property Services of New England, Inc. v. Q.S.C.V., Inc. (1993) 30 Conn. App. 580, 591; 
see also Sawmill Brook Racing Ass’n., Inc. v. Boston Realty Advisors, Inc.(1995) 39 Conn. App. 
444, 448. 

Misconduct 

Defendants also move to vacate the arbitration award on the grounds of Plaintiff’s alleged 
misconduct, pursuant to Code of Civil Procedure § 1710.40(a). Defendants contend that Plaintiff 
engaged in misconduct by first demanding arbitration before ADRC rather than AAA and then 
allegedly misrepresenting to the Connecticut Superior Court that the Defendants agreed to 
arbitration before either ADRC or AAA. Defendants contend that these allegedly false 
representations and omissions of material fact induced the Connecticut Superior Court to secure 
a judgment where it otherwise would not have. 

The Court finds that Defendants have not met their burden to show by the preponderance of the 
evidence that Plaintiff procured the judgment through misconduct. Tsakos Shipping & Trading, 
S.A. v. Juniper Garden Town Homes, Ltd. (1993) 12 Cal.App.4th 74 (citing Tom Thumb Glove 
Co. v. Han (1978) 78 Cal.App.3d 1, 5). 

The motion to vacate is denied. 

 

  

15.  TIME:  9:00   CASE#: MSN16-0453 
CASE NAME: DOCTOR'S ASSOCIATES, INC. VS T 
HEARING ON MOTION TO/FOR AMENDED JUDGMENT & FOR NON MONEY 
JUDGMENT FILED BY DOCTOR'S ASSOCIATES INC 
* TENTATIVE RULING: * 
 
  
Before the Court is a motion for amended judgment and for non-money judgment filed by 
Plaintiff Doctor’s Associates, Inc. (“Plaintiff” or “DAI”). The motion is directed towards a sister 
state judgment confirmed by this Court on March 16, 2016. Defendant Manoj Tripathi and 
Defendant Sadhana Tripathi (collectively “Defendants”) oppose this motion on several grounds: 
(1) that Defendants have filed a separate motion to vacate; (2) that an application to enforce the 
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non-monetary portions of a judgment must be filed in a separate action; and (3) that Defendants 
have filed a case in Marin County Superior Court challenging the monetary and non-monetary 
portions of the Connecticut judgment. 

Because the Court has denied Defendants’ motion to vacate, see line 14 above, it need not 
reach that argument here. With respect to Defendants’ third ground, the Court notes that the 
parties have represented the Marin County Superior Court case between the parties has been 
stayed. 

Though unclear, Defendants’ procedural argument appears to be that Plaintiff must file two 
separate cases to enforce the Connecticut Judgment: one for enforcement of the money portion 
of the Connecticut Judgment, and another for the enforcement of the non-monetary portion of 
that same judgment. This is not supported by the statute or the case law. 

The California Sister State Money Judgments Act (CCP §§ 1710.10 et seq.) provides a 
judgment creditor with the right to enforce a sister state monetary judgment as if it were a 
California judgment against a judgment debtor. This statutory scheme manifests a legislative 
intent that its use or applicability be predicated upon a judgment first obtained and rendered 
outside of this state.  The judgment in this state, following the judgment of a sister state, is 
ministerial only, that is, an activity by the clerk of this court. Aspen Internat. Capital Corp. v. 
Marsch (1991) 235 Cal.App.3d 1199, 1203 (“Aspen”). In other words, the act simply permits the 
registration of a sister state judgment so that it may be enforced against property located in this 
state. Liebow v. Superior Court (1981) 120 Cal.App.3d 573, 575. 

Aspen is instructive. In that case a Colorado judgment awarded the judgment creditor principal, 
interest, costs and attorney fees, plus any “additional costs and attorney's fees incurred in the 
collection of the judgment.” The judgment creditor obtained entry of the Colorado judgment in 
California under the Act for the original amount awarded by the Colorado court, and later moved 
to amend the California judgment to include subsequent attorney fees and costs incurred in 
collecting on the judgment. Aspen at 1202. The appellate court held the trial court had 
jurisdiction to amend the California judgment entered on the Colorado judgment because the 
amendment was just making the California Judgment conform to the Colorado decree. “[T]he 
court’s amendment was not a new modification or enlargement of the original judgment, but 
simply an accurate reflection of the scope of relief originally ordered in the Colorado decree.” Id. 
at 1205.  

Such is the case here. The Connecticut Judgment confirmed the arbitration award in its entirety 
and made it part of the judgment. It specifically states that “[d]amages shall continue to accrue 
at a rate of $250.00, per store, per day for each day that the Defendants fail to comply with 
Paragraph 18 of the Award.” Declaration of Melissa Durso in Support of Motion for Amended 
Judgment and for Non-Money Judgment (“Durso Decl.”) at ¶ 4, Ex. F. The Connecticut 
Judgment plainly contemplated the subsequent award of additional damages pursuant to the 
arbitration award. As a consequence, Plaintiff is entitled to an amended money judgment under 
which the liquidated amount of $56,502.40 is increased by $250.00 per day per franchise and 
reduced by royalty and Subway Franchise Advertising Fund Trust payments. 

With respect to the non-money portions of the award, section 1710.65 provides that “[t]he entry 
of a judgment based on a sister state judgment pursuant to this chapter does not limit the right 
of the judgment creditor to bring an action based on the part of a judgment of a sister state 
which does not require the payment of money[.]” Code Civ. Proc. § 1710.65. A registered sister 
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state judgment has the same force and effect as the judgment of a California court. Code Civ. 
Proc. § 1913(a). As a consequence, the Plaintiff is entitled to a judgment for the non-money 
portion of the Connecticut Judgment. 

  

16.  TIME:  9:00   CASE#: MSN17-0298 
CASE NAME: MATTER OF SYMETRA ASSIGNED BEN 
HEARING ON PETITION TO/FOR APPROVAL OF TRANSFER OF STRUCTURED 
SETTLEMENT FILED BY SYMETRA ASSIGNED BENEFITS SERVICE COMPANY 
* TENTATIVE RULING: * 
 
Appear with Mr. Chelette. 

ADD ON  

17.  TIME:  9:00   CASE#: MSC15-02098 
CASE NAME: GRIFFIN VS. NATIONSTAR MORTGAG 
HEARING ON FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 
Appear 
 

 


